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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



CITIZENS FOR RESPONSIBILITY AND 
ETHICS IN WASHINGTON, 

Plaintiff, 



v. 



U.S. DEPARTMENT OF JUSTICE, 



Defendant. 



Civil Action No. 1 :05-cv-02078 
Judge: Emmet G. Sullivan 



DECLARATION OF MELANIE ANN PI 1ST A V 
I, Melanie Ann Pustay, declare the following to be true and correct: 
1) I am the Deputy Director of the Office of Information and Privacy (OIP), United 
States Department of Justice. In this capacity, I am the final decision-making authority for the 
Initial Request OR) Staff. The IR Staff is responsible for searching for and reviewing records 
within OIP and the senior leadership offices of the Department of Justice in response to requests 
made under the Freedom of Information Act (FOIA), 5 U.S.C. § 552 (2000 & Supp. II 2002). 
The IR Staff determines whether records responsive to access requests exist and, if so, whether 
they can be released in accordance with the FOIA. In processing such requests, the IR Staff 
consults with personnel in the senior leadership offices and, when appropriate, with other 



components within the Department of Justice as well as with other Executive Branch 



agencies. 



2) I make the statements herein on the basis of personal knowledge, as well 
information acquired by me in the course of performing my official duties. 



as on 
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Initial Processing of Plaintiff's Request 
3) By letter dated June 28, 2005, Anne L. Weismann, on behalf of plaintiff Citizens for 
Responsibility and Ethics in Washington (CREW), submitted a FOIA request to OU> for records 
from the Offices of the Attorney General, Deputy Attorney General, and Associate Attorney 
General "discussing or mentioning in any way any penalty that the U.S. Department of Justice 
can, may, should or will propose" in the litigation of United States v P h i i in Morris w since 
January 1, 2001 . The request also sought records of any contacts "between any and all individuals 
in the Offices of the Attorney General, Deputy Attorney General, and Associate Attorney and the 
White House .... [and] between Associate Attorney General Robert D. McCallum and the law firm 
Alston & Bird concerning in any way the tobacco lawsuit." OU> received the request on July 1, 
2005. (A copy of plaintiff s initial request letter is attached hereto as Exhibit A.) 

4) In its initial FOIA request letter, plaintiff requested a fee waiver pursuant to 5 U.S.C. 
§ 552(a)(4)(A)(iii), which provides that a fee waiver is appropriate when disclosure of requested 
information is in the public interest because it is likely to contribute significantly to public 
understanding of the operations or activities of the government, and is not primarily in the 
commercial interest of the requester. Plaintiff based its fee waiver request on the assertion that the 
records sought "are likely to contribute to the public's understanding of the individuals and 
organizations that influence or attempt to influence the litigating position of the United States of 
America in a lawsuit of major and far-reaching consequences." 



5) In its initial FOIA request letter to OIP, plaintiff also requested expedited processing 
based on assertions that it is a "non-profit corporation engaged primarily in disseminating 
information," and that "[t]here is a particular urgency in informing the public about the 
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circumstances surrounding the Department of Justice's proposed penalties in the tobacco lawsuit." 
The Department of Justice permits expedition of FOIA requests pursuant to four different standards. 
See 28 C.F.R. § 16.5(d)(l)(i)-(iv) (2005). Because plaintiff did not specify a particular standard 
under which expedition was sought, we applied the standard that comported most closely with the 
phrasing of its request. Accordingly, we interpreted the request as seeking expedited processing 
pursuant to the Department's second standard permitting expedition for requests involving "[a]n 
urgency to inform the public about an actual or alleged federal government activity, if made by a 
person primarily engaged in disseminating information." 28 C.F.R. § 16.5(d)(1)(h). 

6) By letter dated July 11, 2005, OU> acknowledged receipt of plaintiff s FOIA request and 
denied plaintiffs request for expedited processing pursuant to 28 C.F.R. § 16.5(d)(l)(ii), because 
we could not identify a particular urgency to inform the public about an actual or alleged federal 
government activity beyond the public's right to know about government activities in general, and 
because plaintiffs primary activity did not appear to be information dissemination. OJR's letter also 
advised plaintiff that we would be unable to respond to its FOIA request within the statutory 
limit because the records sought were maintained in other Offices, and suggested that plaintiff 
might wish to narrow the scope of its request in order to speed up the search process. Finally, as is 
customary, we advised plaintiff that we were deferring a decision on its fee waiver request until we 
determined whether any fees would be incurred in the processing of plaintiff s request. This is 
OIP's standard practice and is done because non-commercial requesters are entitled to two hours of 
free search time per component. In the event the searches for plaintiffs request were completed 
within that two hour period, there would be no fees charged to plaintiff. In the absence of fees to 
charge there would be no need to adjudicate plaintiffs request for a fee waiver. Accordingly, we 



time 
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deferred our decision on plaintiffs fee waiver request until the time when we determined that our 
search in the Office of the Associate Attorney General would exceed two hours. (A copy of (MP's 
July 11, 2005 letter is attached hereto as Exhibit B.) 

7) By letter dated July 18, 2005, plaintiff submitted a new request for expedited processing 
to the Director of the Office of Public Affairs (PAO). This time, plaintiff specifically sought 
expedition pursuant to the Department's fourth standard permitting such processing for requests 
involving "[a] matter of widespread and exceptional media interest in which there exist possible 
questions about the government's integrity which affect public confidence." 28 C.F.R. 
§ 16.5(d)(l)(iv). Plaintiff submitted its new expedition request under standard iv directly to the 
Director of PAO, who makes the decision whether to grant or deny expedited processing under this 
standard. Id § 16.5(d)(2). (A copy of plaintiff s July 18, 2005 letter to the Director of PAO is 
attached hereto as Exhibit C.) 

8) On August 5, 2005, OIP was informed by PAO that the Director of PAO had granted 
plaintiffs request for expedited processing under standard iv. By letter dated August 9, 2005, OIP 
then advised plaintiff of the decision by the Director of PAO. We also advised plaintiff that we had 
already initiated searches in the Offices of the Attorney General, Deputy Attorney General, and 
Associate Attorney General for records responsive to its request. Finally, we reiterated that plaintiff 
could contact the analyst handling its request if there were any questions. (A copy of OIP's August 
9, 2005 letter to plaintiff is attached hereto as Exhibit D.) 

Records Searches 
9) In its request letter, plaintiff specifically sought records from the Offices of the Attorney 



General, Deputy Attorney General, and Associate Attorney General. Therefore, OIP 



conducted 
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searches for records responsive to plaintiffs request in those Offices, as well as in the Departmental 
Executive Secretariat, which serves as the official repository for Attorney General, Deputy Attorney 
General, and Associate Attorney General records. 

10) By memoranda dated July 22, 2005, records searches were initiated in the Offices of the 
Attorney General, Deputy Attorney General, and Associate Attorney General. The practice for 
these three Offices is to notify each individual staff member in that Office of the receipt of Off 's 
memoranda requesting that a search be conducted, and each staff member's files, both paper and 
electronic, are then searched as necessary for records responsive to the request. A search of this 
nature typically involves hand searches of large paper files, as well as a vast number of electronic 
mail (e-mail) files. 

1 1) In July and August, 2005, records searches were commenced in the Offices of the 
Attorney General, Deputy Attorney General, and Associate Attorney General. 

12) On August 23, 2005, plaintiffs request was reassigned to a new analyst because the 
FOfA Specialist originally handling the case departed Off. 

13) By memoranda dated August 29, 2005, Off advised the Offices of the Attorney 
General, Deputy Attorney General, and Associate Attorney General that plaintiffs request had been 
granted expedited processing under 28 C.F.R. § 16.5 (d)(l)(iv) and that, accordingly, records 
searches should be completed as soon as possible. 

14) On September 6, 2005, a career attorney in the Office of the Associate Attorney General 
contacted me by telephone to discuss plaintiffs request. He advised me that the Office of the 
Associate Attorney General had a large volume of records potentially responsive to plaintiffs 
request, including electronic records, handwritten notes, and calendar entries. 
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15) On September 8, 2005, a staff member in Office of the Attorney General contacted me 
to discuss plaintiffs request. She informed me that the Office of the Attorney General had 
identified records that were potentially responsive to plaintiffs request. 

16) Between September 8, 2005 and September 15, 2005, the analyst handling the case 
consulted with FOIA personnel in the Civil Division. 

17) On September 14, 2005, the FOIA Specialist assigned to plaintiffs request went to the 
Office of the Attorney General to review the files that had been identified thus far. Those 
documents that appeared responsive to plaintiffs request were copied for further processing and 
review by OIP's IR Staff. 

1 8) On September 16, 2005, plaintiffs counsel, Anne Weismann, called and left a message 
with Off regarding the status of plaintiff s request. The FOIA Specialist assigned to plaintiffs 
request returned Ms. Weismann's call and advised her that records searches had been initiated and 
were still pending in the Offices of the Attorney General, Deputy Attorney General, and Associate 
Attorney General on an expedited basis, and that Off would provide an interim response to 
plaintiffs FOIA request when possible. 

19) On September 16, 2005, subsequent to the Off FOIA Specialist's conversation with 
plaintiffs counsel on that same day, the Office of the Attorney General advised Off that it had 
completed its records search and had not located any additional records that appeared responsive to 
the request beyond those which had already been obtained by Off. 

20) On September 26, 2005, plaintiffs counsel, Anne Weismann, again called the FOIA 
Specialist assigned to plaintiffs request. The FOIA Specialist informed Ms. Weismann that Off 
had completed its records search in the Office of the Attorney General, but that the records located 
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in that Office required further review, including consultations with other Department components, 
before an interim response could be provided. Such consultations are required by Department of 
Justice regulation 28 C.F.R. § 16.4(c)(1) (2005), and are appropriate in determining whether to 
disclose records when other components within the Department have an interest in the documents. 
The consultations envisioned at that time were with FOIA personnel in the Offices of the Inspector 
General, Solicitor General, Professional Responsibility, and Legislative Affairs, and in the Justice 
Management, Civil, and Criminal Divisions. The FOIA Specialist also advised Ms. Weismann that 
records searches were continuing in the Offices of the Deputy Attorney General and Associate 
Attorney General. 

21) On October 3, 2005, a career attorney in the Office of the Associate Attorney General 
contacted the Senior Counsel for the IR Staff to discuss plaintiffs request. He advised OIP that he 
was conducting a search for records in the Office of the Associate Attorney General. 

22) During October, 2005, the FOIA Specialist assigned to plaintiffs request continued to 
review the documents located in the Office of the Attorney General. 

23) On October 14, 2005, the career attorney in the Office of the Associate Attorney 
General gave me an update on the status of his search. 

24) On October 26, 2006, the FOIA Specialist assigned to plaintiffs request contacted the 
Office of the Deputy Attorney General to check on the status of the search. 

25) On November 1, 2005, the career attorney in the Office of the Associate Attorney 
General called and advised that his search was complete. 

26) On November 2, 2005, the FOIA Specialist assigned to plaintiffs request and the IR 
Staff Senior Counsel retrieved copies of potentially responsive records from the Office of the 
Associate Attorney General. 
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27) On November 4, 2005, the FOIA Specialist assigned to plaintiff's request had 
additional discussions with the search contact in the Office of the Deputy Attorney General. 

28) On November 16, 2005, the FOIA Specialist assigned to plaintiffs request, the IR Staff 
Senior Counsel and I conferred on the status of the request and made plans for providing plaintiff 
with an interim response that would have addressed the status of plaintiff s request in the three 
offices, and made a determination on plaintiffs fee waiver request. 

29) One day later, on November 17, 2005, OIP was advised that plaintiff had filed suit. 
During the next few weeks, discussions ensued with plaintiffs counsel concerning the possible 
narrowing of her request to reduce the number of responsive documents. The interim response 
letter was put on hold while the parties discussed a possible narrowing of plaintiff s request. 

30) On December 9 and 13, 2005, OIP searched the electronic database of the Departmental 
Executive Secretariat, which uses a central database to control and track certain incoming and 
outgoing correspondence for the Offices of the Attorney General, Deputy Attorney General, and 
Associate Attorney General. Those documents that appeared responsive to plaintiffs request were 
retrieved for further processing and review by OIP's IR Staff. 

31) On December 20, 2005, the IR Staff Senior Counsel and I went to the Office of the 
Associate Attorney General to conduct a more targeted search for responsive records. The FOIA 
Specialist assigned to plaintiffs request continued her review and processing of the records that had 
been located thus far. 

32) By memorandum dated December 22, 2005, the Office of the Deputy Attorney General 
advised OIP that it had completed its records search and did not locate any records responsive to 
plaintiffs request. 
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Review of Records Prio r to Narrowing of Req uest 
33) As originally worded, plaintiffs request was exceptionally broad, spanning a four-year 
period and encompassing documents that mentioned in "any way any penalty" that the government 
"can, may, should or will propose" in the tobacco litigation. Once OIP completed the records 
searches in the Offices of the Attorney General and Deputy Attorney General, and expended 
plaintiffs two free hours of search time in the Office of the Associate Attorney General, over four 
hundred and fifty documents had been located, and consultation and referral packages were 
thereafter prepared for no less than seven Department components - with the Offices of the 
Inspector General, Solicitor General, Professional Responsibility, and Legislative Affairs, and in the 
Justice Management, Civil, and Criminal Divisions. Also, the records as yet to be searched in the 
Office of the Associate Attorney General consisted of an estimated 62,000 e-mail communications, 
three hundred pages of hand written notes, fifty pages of electronic files, one hundred pages of 
paper files, and an indeterminate number of calendar entries. 

34) As records were located and compiled throughout the pendency of OIP's records 
searches, IR Staff conducted a continual analysis and review of the documents located. This 
process included the identification and excision of duplicative and non-responsive material, creation 
of "working" document sets and corresponding document indexes, identification of the various 
Department components' equities in the records, and the assessment and assembly of necessary 
consultations and/or referrals with those components maintaining such equity, and the application of 
any FOIA exemptions to the material. The possibility of providing an interim response to plaintiff 
was repeatedly assessed; however, just one day after a decision was made to provide an interim 
response, plaintiff filed suit and so the intenm response was delayed while the parties worked to 
narrow the scope of the request. 
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Narrowing of Plaintiffs Request 
35) On January 9, 2006, defendant's principal counsel advised OIP that 



pursuant to 



communications with plaintiffs counsel, Anne Wiesmann, plaintiff had agreed to narrow the scope 
of its request to "documents dealing with the identification and selection of remedies sought by the 
Department and any changes to particular remedies sought by the Department from January 2005 
onward, including records discussing, mentioning or referring in any way to the government's 
decision to reduce the penalties it is seeking against the tobacco industry from $130 billion to $10 
billion or the government's decision to offer testimony from any witness during the remedies phase 
of trial in United States v. Philip Moms ." Additionally, plaintiff agreed to narrow its request to 
exclude court filings and correspondence. 

36) Based on plaintiffs January 9, 2006 reformulation of its request and the narrowing, 
OIP's IR staff re-reviewed the universe of potentially responsive documents, which had been 
assembled for processing in preparation for an interim response. Based on the narrowed scope of 
plaintiffs request, OIP was able to hone m on and more readily process those records - a task that 
had initially proven difficult given the breadth of the original request. Further, as a result of 
plaintiffs narrowed request, OIP was able to drastically reduce the amount of responsive material to 
a total of twenty pages of documents and, consequently, the need for all but one consultation was 
completely eliminated, as was the need for all but two referrals. 

OIP's Interi m Response to Plaintiff 
37) By letter dated January 19, 2006, OIP provided an interim response to plaintiff. OIP 
notified plaintiff that its request for a fee waiver pursuant to 5 U.S.C. § 552(a)(4)(A)(iii) had been 
denied based upon the applicable statutory standards, Department of Justice regulations, and case 
law. We also advised plaintiff that we were categorizing it as a "non-media, non-commercial" 
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requester under 5 U.S.C. § 552(a)(4)(A)(ii)(m), and as such it was entitled to two free hours of 
search time and 100 free pages of records per component. Moreover, we informed plaintiff that 
while our records searches in the Offices of the Attorney General and Deputy Attorney General had 
been completed, we were unable to complete our records search in the Office of the Associate 
Attorney General within the two hours of free search time allotted to plaintiff. We advised plaintiff 
that we estimated it would take an additional twelve hours to complete our search in the Office of 
the Associate Attorney General and that the search fees would total $336.00. Pursuant to 
Department of Justice regulations, we required an advance payment of that fee. To date plaintiff 
has not remitted payment. (A copy of this letter is attached hereto as Exhibit E.) 

38) In OIP's interim response, we also informed plaintiff that pursuant to our records 
searches, and based upon the narrowed scope of its request, we located five responsive documents, 
totaling twenty pages. Of these, one document, totaling one page, was withheld in full pursuant to 
the attorney-client, attorney work-product, and deliberative process privileges of Exemption 5 of the 
FOIA, 5 U.S.C. § 552(b)(5). Regarding the remaining responsive documents, we notified plaintiff 
that we had referred two documents, totaling thirteen pages, to the Civil Division, and two 
documents, totaling six pages, to the Criminal Division. 1 

39) The broad scope of the initial wording of plaintiff s request made the searches for 
responsive records daunting and time-consuming. Moreover, the broad wording initially 
encompassed hundreds of documents that needed to be referred to other Department of Justice 
components. If, at any time plaintiff had narrowed its request, the search for and processing of 



H*™' ^T ™™ uhat[0n Wkh the ° fflCe ° f Professional Responsibility, it was subsequently 
determined that all twenty pages of the documents responsive to plaintiffs request are also 
protected m their entirety by FOIA Exemption 7(A). 
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records would have been significantly faster. Ironically, the filing of this lawsuit itself resulted i 



ma 



delay of preparation of an interim response because attention was focused on preparing the Answer 
and coordinating with the litigator. Throughout the process, plaintiffs request was being handled in 
a routine manner, and progress was being made consistently throughout that time. 

Plaintiffs Ad ministrative Ap pealc 

40) By letter dated July 18, 2005, plaintiff administratively appealed OIP's denial of its 
request for expedited processing to the Co-Director of OIP. (A copy of plaintiff s July 18, 2005 
administrative appeal is attached hereto as Exhibit F.) 

41) By letter dated August 12, 2005, the Co-Director of OIP advised plaintiff that because 
the Director of the Office of Public Affairs had afforded its request expedited treatment, its 
administrative appeal of OIP's denial of expedition was moot. (A copy of OIP's August 12, 2005 
response to plaintiffs administrative appeal is attached hereto as Exhibit G. 

42) By letter dated July 1 1 , 2005, plaintiff administratively appealed the Civil Division': 
denial of its fee waiver request to the Co-Director of OIP. (A copy of plaintiff s July 11, 2005 
administrative appeal is attached hereto as Exhibit H. 



) 



) 



43) By letter dated July 28, 2005, OIP acknowledged receipt of plaintiff s July 1 1, 2005 
administrative appeal. (A copy of OIP's July 28, 2005 letter is attached hereto as Exhibit I.) 

44) This appeal was assigned to an OIP career senior counsel on August 10, 2005, and the 
relevant background information was received from the Civil Division on September 20, 2005. 
Upon review of the background material, and in order to draft a response, the senior counsel 
assigned to plaintiffs appeal had multiple substantive conversations with personnel in the Civil 
Division seeking clarification and additional information. The senior counsel assigned to 
plaintiffs appeal was actively working on drafting a response by mid to late November through 
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late December, and had a final draft prepared by early January. The response letter was in for 
review from January 10 to January 23, 2006. OJP's response to plaintiffs administrative appeal 
was completed and an advance copy faxed to plaintiff on January 23, 2006. 

45) During the time period in which OIP was preparing its response to plaintiffs 
administrative appeal, the senior counsel assigned to the appeal had many other duties and 
responsibilities including supervising litigation, reviewing fee waiver appeals of other OIP staff 
members, working on approximately forty other pending administrative appeals, performing 
designated FOIA ombudsperson work, drafting letters and appeal recommendations, and 
instructing in FOIA training programs. 



46) By letter dated January 23, 2006, the Director of OIP advised plaintiff that he 



was 



affirming the determination of the Civil Division. 2 (A copy of OJP's January 23, 2006 response to 
plaintiffs administrative appeal is attached hereto as Exhibit J.) 

I declare under penalty of perjury that the foregoing is true and correct. 



MELANIE ANN PUSTAY 




Executed this [Qday of March, 2006. 



., , f J hls /PP eal Iff adjudicated plaintiffs administrative appeal based upon information 
identified as disenable by the Civil Division. This letter also advised plaintiff that, going 

be w^n h7 7? adV1S6d t0 darify Wh6ther PUbHcly aVaikble r " Cords were intended to 

be within the scope of its request given that it was unclear. 
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EXHIBIT A 
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/^ W 17\V7 I citizens for responsibil 
V>XvE* W I and ethics in washingt 



OfiC/Q 5 



-eoi^ 



June 28, 2005 u J\-,h 



Dfi^/c 




FOIA REQUEST 

Melanie Ann Pustay 

Deputy Director 

Office of Information and Privacy 

Department of Justice RECEIVPH 

Suite 570, Flag Building t " 1- ' 

Washington, D.C. JUL 1 20(K 

BY FAX: 202-514-1009 Office of Infomwtfon and Privacy 

Dear Ms. Pustay: 

Citizens for Responsibility and Ethics in Washington ("CREW") makes this 
;X? f0 ^ c ° rds ' «*»"»" of format, medium, or physical characteristics, and 

rroSS f S S C C sT 5 fr d "JS?? ^^ to *■ Ftecd ° m ^ f ^°™ation Act 
Part 16 ^^ Department of Justice regulations, 28 CFR 

Aftom3 iS Feq T St j ? f "? a11 reCOTds in the ° fficcs of * e Attorney General, Deputy 
Attorney General, and Associate Attorney General relating in any way to the 

SCS C , K) (DX>C > Chenanaftar "tobacco lawsuit"). Specifically 

CREW seeks all memoranda, communications and records of any kind and from anv 

to the present, discussmg or mentioning in any way anv nenaltv that the tt « rw 1 \ 

propose tn the above-referenced litigation. TWs request meludes, but iitSriredr 
records dtscussing, mentioning, or referring in an, Awty to tne^tZn,^,^^. i 

billion. CREW also seeks all records relating in any way to anv offer rf^ll^fiti. 
Tohkei ^ 0,ds ,T obaM ° C °" B "»™ & Williamson Tobacco Corp., Lorillarf 
PhSS^ £' • ^^™ Tobacc0 ' PLC - British American Tobacco Ltd 

U DuPont Circle N vv ^ 2nd Floor . Washington, D.C. 20036 

(o) 202.588,5565 (c) 202.841.5096 



PAGE 03 

Case 1 :05-cv-02078-EGS Document 1 3-3 Filed 03/1 0/2006 Page 1 6 of 49 



Associate Attorney General and the White House concerning in any way the tobacco 
lawsuit. CREW also seeks records of any contacts between Associate Attorney General 
Robert D. McCallum and the law finn Alston & Bird concerning in any way the tobacco 
lawsuit. 

We seek records of any and all kind, including electronic records, audiotapes, 
videotapes, and photographs. Our request includes any telephone messages, voice mail 
messages, daily agenda and calendars, information about scheduled meetings and/or 
discussions, whether in-person or over the telephone, agendas for those meetings and/or 
discussions, participants included in those meetings and/or discussions, minutes of any 
such meetings and/or discussions, the topics discussed at those meetings and/or 
discussions, e-mail regarding meetings and/or discussions, e-mail or facsimiles sent as a 
result of those meetings and/or discussions, and transcripts or notes of any such meetings 
and/or discussions. 

If it is your position that any portion of the requested records is exempt from 
disclosure, CREW requests that you provide it with an index of those documents as 
squired under Vaufihn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973), egg. denied. 415 U.S 
977 (1 972). As you are aware, a Va u ghn index roust describe each document claimed as 
exempt with sufficient specificity "to permit a reasoned judgment as to whether the 

F.2d 945, 949 (D.C. Qr. 1979). Moreover, the Vaughn index must "describe each 
document or portion thereof withheld, and for each withholding it must discuss the 

SoF2d^£v5^ Kingv.U.S.nenWW.y 
830 r.2d 210, 223-24 (D.C. Cir. 1987) (emphasis added). Further, "the withholding 
agency must supply 'a relatively detailed justification, specifically identifying me reasons 
why a particular exemption is relevant and correlating those claims with the particular 
part of a withheld document to which they apply.'" & at 224 (citing Mead Pjta£gfli£al 
v,.U,S, Dep'toftheAirF»r CT 566 F.2d 242, 251 (D.C. Cir. 1977) ^^ 

M~i~J* ^ even * ^f some P^ons of * B requested records are properly exempt fit>m 
disclosure, please disclose any reasonably segregable non-exempt portions of the 
requested records, gee 5 U.S.C. §552(b). If it is your position that a document contains 
no^exempt segments but toat those non-exempt segments are so dispersed throughout 
die document as to make segregation impossible, please state what portion of the 
document is non-exempt, and how the material is dispersed throughout the document 
Mead , Date Centra ,1, 566 F.2d at 261. Claims of nonsegregability must be made with me 
same degree of detail as mqui*^^^^ rfa 

SSL" ^ m ^° le ' ? leaSB StatC *"**•% mat it is not reasonable to segregate 
portions of the record for release. ^ 6 

Request for 
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Pursuant to 5 U.S.C. §552(a)(6)(E)(l) and Department of Justice regulations, 28 
CFR Part 16, CREW requests that the Department of Justice expedite the processing of 
this request in light of the compelling need for the requested information. CREW is a 
non-profit corporation engaged primarily in disseminating information it gathers from a 
variety of sources, including the Freedom of Information Act, and seeks the information 
requested in this FOIA request for the express purpose of disseminating it to the public. 
CREW's website, Avww.citizcnsforethics.orp. contains numerous examples of its efforts, 
including a link to a site, prepared by CREW, that details the many activities of Jack 
Abramoff, a Washington lawyer and lobbyist currently under criminal investigation, and 
the many powerful individuals linked to Abramoff through such things as campaign 
contributions. CREW recently published a report, Addicted to Porn: How Members of 
Congress Benefit from Pornography, that details the campaign contributions that 
members of Congress had received from corporations involved in pornography. It is 
CREW's hope that by disseminating this type of information, me public will be better 
able to evaluate the actions of our public officials and will have a more effective voice 
including in the voting booth. ' 

There is a particular urgency in informing the public about the circumstances 
surrounding the Department of Justice's proposed penalties in the tobacco lawsuit. News 
reports have suggested that the proposed penalty was the product of improper political 
influence brought to bear on the government's trial team of career lawyers and that these 
influences included improper attempts to have government witnesses alter their trial 
testimony. The public, as well as the court that is considering this matter, has a need to 
knovr the true facts underlying the government's proposed penalties. Accordingly 
CREW requests that this request be expedited. ' 

Fee Waiver Request 

... • t ri \ aCC ° rdance *?* S V S -C §552(a)(4XAXiii), CREW requests a waiver of fees 

StUS Err?* J*" "*"*■*« records < ■»• S **J«* of this request concerns 
the operations of the federal government and the disclosures will likely conlribute to a 
better understanding of relevant government procedures by CREW and the general public 
in a srgruficant way. Moreover, the request is primarily and fundamentally for non- 
commereial purposes 5 U^.C. §552(a)(4)(A)(iii). fa, gtg .. McClellan Eja logjgal v, 
Casta, 835 •FM 1282, 1285 (9* Cir. 1987). Specifical^ mcse records^ liK to 
contribute to the public's understanding of the individuals and organizations that 
influence or attempt to mfluencc the litigating position of the United States of America in 
a lawsuit of major and far-reaching consequences. ' ' 

Tn tem .i C i REW ' S * ^^Jt «*P«»tion, organized under section 501(c)(3) of the 

a^ of *r* e 2*- , CREW " C ° mmitted *° fte P rotCCtion of the cra *^ rfSt to be 
Xfals •%'S5 t - 12 f S°rr cnt offici » s «> d to —Hf »e integrity of those 
officials. CREW u dedicated to empowering citizens to have an influential voice in 
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government decisions and in the government decision-making process. CREW uses a 
combination of research, litigation, and advocacy to advance its mission. The release of 
information garnered through this request is not in CREW's financial interest. CREW 
will analyze the information responsive to this request, and will likely share its analysis 
with the public, either through memorandums, reports or press releases. 

Under these circumstances, CREW fully satisfied the criteria for a fee waiver. 

If you have any questions about this request or foresee any problems in releasing 
fully the requested records on an expedited basis, please call either Anne Weismann or 
Melanie Sloan at (202) 588-5565. Also, if CREWs request for a fee waiver is not 
granted in full, please contact our office immediately upon making such determination 
Please send the requested documents to Anne Weismann, Citizens for Responsibility and 
Ethics in Washington, 1 1 Dupont Circle, N.W., 2"" Floor, Washington, D.C 20036 



Sincerely, 




ANNE L WEISMANN 
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U.S. Department of Justice 
. Office of Information and Privacy 




Telephone: (202) 514-3642 



Ms. Anne Weismann 

Citizens for Responsibility and Ethics 

in Washington 
1 1 Dupont Circle, N.W. 
2 nd Floor 

Washington, DC 20036 
Dear Ms. Weismann: 



Washington, D.C. 20530 

JUL 1 1 2005 

Re: AG/05-R0788 
DAG/05-R0789 
ASG/05-R0790 
MAP:CLM:NT 



FILE COPY 



Office £0£ f 2^°^ r* "V"** **<* *~ M. 2005, which was received to this 
to mZsml'v ThilZZ T T^ ""* — «*«»I«— ** proposed penalty 

Piease he aLed rharZ^esr £££ ^S^SSE" T*^ 



^ratsrr-"*-*-* 



we 



request 
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If you have any questions or wish to discuss reformulation or an alternative time frame for the 
processing of your request, you may contact Nicole Trudeau, the analyst processing your request, at 
(202) 514-3642. 

If you are not satisfied with the denial of your request for expedited processing, you may 
administratively appeal by writing to the Co-Director, Office of Information and Privacy, United States 
Department of Justice, Flag Building, Suite 570, Washington, DC 20530-0001, within sixty days from 
the date of this letter. Both the letter and the envelope should be clearly marked "Freedom of 
Information Act Appeal." 

Sincerely, 

Melanie Ann Pustay 
Deputy Director 
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CR F\X7^ I citi j 2ells for responsibility 
^^-^^^^ W I and ethics in Washington 



July 18,2005 



FOIA REQUEST 

Tasio Scalinos 

Director 

Office of Public Affairs 

U.S. Department of Justice 

Room 1 128 

950 Pennsylvania Avenue, N. W. 
Washington, D.C. 20530-0001 

Dear Ms. Scalinos: 

.. u . By le " er dated June 28 > 2005, Citizens for Responsibility and Ethics in 
Washington ("CREW") submitted to the Office of Information^ PrivTcy U S 

ClwTs U sTSiT* f °Tr C T c rdS PUrSU3nt t0 ^ Freedom of Infonnation Act 
Part 1 * ru f 552 >ZUm> and U.S. Department of Justice regulations, 28 CFR 

Part 16. TTie request sought all records in the Offices of the Attorney General, Deputy 
Attorney General, and Associate Attorney General relating in any way to the 
government s proposed penalty in United State, of America v Philip Morris Inc et al 

Sulf an °r n °, "ft % (GK) ( DD -C-) (hereinafter "tobacco lawsuit"). CREW lo ' 
sought all records relating in any way to any offer of settlement in the tobacco lawsm 
from any source whatsoever, and all records of any contacts between any and aU 
individuals in the Offices of the Attorney General, Deputy Attorney G^erTand 
Associate Attorney General and the White House concerting in any way Z' tobacco 

oTnTral Robt D^rT ""? I T* *** c ^cts LtweeSotte A^oLy 
General Robert D. McCallum and the law firm Alston & Bird concerning in anv wav the 
tobacco lawsuit. A copy of this request is attached. 8 V Y 

CREW requested that OIP expedite CREW's FOIA request in light of the 

Z!c*™ ed f ° r *° T StCd inf0rmati ° n - AS CXplained * 0Ur -<lS t of jL 28> 
foL^ a ^'^ cor P° ration e ^ged primarily in disseminating information 
t gathers from a variety of sources, including the Freedom of Information Li Z^Z 

UotX n S " K F0IA reqU6St *? *» ^ ^ of diss^mafi^ 
evlnl^f > ^ T^ 6 ' ^^aggasforettjics org contains numerous 
examples of its efforts, including a link to a site, prepared by CREW that deteik th, 
many activities of Jack Abramoff, a Washington lawyer and" S'culn^er 
cnminal investigation, and the many powerful individuals linked to Abramoff « 
such things as campaign contributions. CREW recently published a rep^^So 
Porn: How Members of Congress Benefit from Pornography, that de Js ^ 



campaign 



11 DuPont Circle, N.W., 2nd Floor . Washington, D.C. 20036 

(o) 202.588.5565 (c) 202.841.5096 
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pom^hy 8 ^ ^^ ° f C ° ngreSS ^ feCeiVed fr ° m cor P OTati -« Evolved in 

Moreover, there is a particular urgency in informing the public about the 

l^sT^ew'^Ttl 118 ^ Dep T ^ ° f iUStice ' S pr °P° Sed P enalties * the tobacco 
Z™, T + f 0I ? hUW f ggeSted ** *° P r °P osed P enalt y wa * the product of 
improper political influence brought to bear on the government's trial team of career 
lasers and that these influences included improper attempts to have gov^rnmem 
witnesses alter their trial testimony. The public, as well as the court that itTnSering 

ptTef' a t0 km ** *" ^ UDderIyin8 ^ government's '^-rf 

By letter dated July 11, 2005, Melanie Ann Pustay, Deputy Director of the Office 

denied. A copy of that letter is also attached. CREW has now appealed that 
determination; a copy of CREW's appeal together with attachment is enclosed herewith. 

exDedite C d^S°th reqU T; PmSU T- t0 28 CFR ^^^OXiv), that its request be 
excentSil Z?2 , "t* ly ? g SUbjeCt ° f ** request is a matter of widespread and 

WX^STS ^ C T med " *? nUmerOUS neWS ""W- "*■*«* with 
<^Kii w s appeal ot July 18, 2005. Moreover, there exist possible Questions ahont th P 

government's integrity which affect public confidence. A ? s £Zg£Z S 
request for expedition and in our appeal, press articles, members of Congress^nd 
numerous other public health organizations have raised serious questionSuxwhether 
^government's proposed penalty in the tobacco litigation is the £Zfta£^ 
political influence. Indeed, DOJ's own Office of Professional Responsibi i* haT 

requirements for expedition set out in 28 CFR 16.5(d). 

June 2*Zk f^T" 8 K TT; f Wdl M ±0Se Set forth * CREW '* FOIA request of 
be^xpedhed ^ ° f My * 8 ' 2 °° 5 ' CREW requeSts its June 28 ^request 



Sincerely, 




ANNE L. WEISMANN 
cc: Melanie Ann Pustay 
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U.S. Department of Justice 
Office of Information and Privacy 




Telephone: (202) 514-3642 



Ms. Anne Weismann 

Citizens for Responsibility and Ethics 

in Washington 
1 1 Dupont Circle, N.W. 
2 nd Floor 
Washington, DC 20036 

Dear Ms. Weismann: 



Washington, D.C. 20530 

AUG 9 2005 



Re: AG/05-R0788 
DAG/05-R0789 
ASG/05-R0790 
MAP:CLM:NT 



This is in response to your letter dated July 18, 2005, to the Director of the Office of Public 
Affairs seeking expedited processing of your Freedom of Information Act request for records 
concerning the government's proposed penalty in United States v. Philip Morris, Inc. 

In your letter to the Office of Public Affairs, you requested expedited processing on the basis 
that the material requested is "[a] matter of widespread and exceptional media interest in which there 
exist possible questions about the government's integrity which affect public confidence." 28 C.F.R. 
§ 16 - 5 (d)(l)(iv). Pursuant to Department policy, the Director of the Office of Public Affairs makes the 
decision whether to grant or deny expedited processing under this standard. Id § 16.5 (d)(2). Please 
be advised that the Director has granted your request for expedited processing. 

As we advised you in our letter dated July 1 1 , 2005, we have already initiated searches in the 
Offices of the Attorney General, Deputy Attorney General, and Associate Attorney General. If you 
have any questions regarding this matter, you may contact Nicole Trudeau, the analyst handling your 
request, by telephone at the above number or you may write to her at the above address. 

Sincerely, 



'YA efew* ft 



Melanie Ann Pustay 
Deputy Director 



• VJ ^\i2S^? = - c -V^" 
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U.S. Department of Justice 

■ Office of Information and Privacy 



Telephone: (202) 514-3642 



Washington, B.C. 20530 



Ms. Anne Weismann 

Citizens for Responsibility and Ethics 

in Washington 
1 1 Dupont Circle, N.W. 
2 nd Floor 

Washington, DC 20036 
Dear Ms. Weismann: 



JAN 19 2006 

Re: AG/05-R0788 
DAG/05-R0789 
ASG/05-R0790 
MAP:VRB 



onn< ^ iS - n res P° nse t0 y our Freedom of Information Act (FOIA) request dated Tune ?R 
2005, and received in this Office on July 1, 2005, in which i^Aq^S^^' ' 

Z^Z^ZTZf* ^T o^nited States v ^L Tn^" g nse is 
"ome; Genii C6S ° f ^ Att ° mey Genera1 ' DCPU * Mt °™y Gen ^ «* Associate 

an v r„ir?n a t S n ^ n Jf' ^ S ° Ught reC ° rds "* sc ^ing or mentioning in any way 
iZfiJlT concerning in any way the tobacco lawsuit." Subsequently onJanuarv9 

gantry narrow the scope of our records searches ^ on ^ ^ S^™^* 
You have requested a "public interest" fee waiver for this rennet a «,. ., ■ • 

§ 552(a)(4)(A)(ni); see also 28 C.F R 8 16 1 1 ^ nnn<i\ r„v ^ • T 
considered wwil tl j ? W I 2005 ) < S1X fee waiver factors to be 

£Z£S" ?? I T^ y ° U ** do concem *« Rations or activities of the 
Department of Justice and you do not appear to have an overriding commercial £est in the 
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records, other relevant factors have not been met. Your blanket assertion that "these records are 
likely to contribute to the public's understanding of the individuals and organizations thaT 
influence or attempt to influence the litigating position of the United States of America in a 
lawsuit of major and far-reaching consequences" is not a sufficient basis for me to grant a fee 

7nZZ!T^° U r Vld T eVid6nCe ^ ln faCt ' my individual or organization attempted to 
e^lZr i t v u S g0Vemment ' s liti 8 atin g Potion. Moreover your statement is too 

UntTstltl n 1S T 7r t0 8nU, i a fee WaiVen ** American Fed'n of r T ny> t H mn i nwftfiv 
United States Den t of Commerce, 632 F. Supp. 1272, 1278 (D.D.C. 1986) (finding allegations 

?„ W fe f aSanCe f t0 ° r 11 .^ t0 Wairant Waiver ° f Search fees ^ut **** evidLe mT 
informative material will be found), aff d on other m-nnnHc 9 07 F.2d 203 (D.C. Cir 1990V 

Fazzini v United States Dep 't of Justice, No. 90 C 3303, slip op. at 11 (ND 111 Ma V 2 1991) 
(holding that allegations of government coverup, unsupported by objective ^vLce^do not } 
create legitima fa ; pub he interest for purposes of fee waiver); Conkluj v. T Jnjted ££ 
feewaive^' ^ 1105(DCol °- 1987) (finding mere allegations of wrongdoing do not justify 

tf«.i« ? T hG t a ^ r,! Ver iS grantod When St is de *ennined that the substantive content of the 
disclosjbk portions of the records requested is likely to contribute significantly to pubhe 
understanding of government operations or activities. See 28 C.F R §16 U(k)(2vTLed 
upon our review of the documents we have located, ourlmowledge To/ th , ioje^L^foar 
general famihanty with the records that are responsive to this request, I have ^SSSte . 
fee waiver is not appropriate. The records you seek are virtually inheently proS by the 

SSX^Sffi ^T 01 ^ - d deliberative P-ess privileges" To warlta tiver 
or reduction of fees, the public's understanding of the subject matter in question as compared to 
the level of public understanding existing prior to the disclosure, must be likeWto be eXctd 
by the disclosure to a significant extent. For the records that are being withheW mere c^Te 1 

waZted" f v UnderStand1 ^ 0f the government's operations, andl a fee w^er s "t 
warranted. See Van Fnpp v. Parks , No. 97-0159, slip p. at 10 (D.D.C. Mar 16 2000H°tatin e 

eoLlTT 8 T deS "* COmtS Sh ° Uld C ° nsider • • whethe ' *e d«^^ZJT* 
equested information are meaningfully informative in relation to the subject mSSc^Lr 

m?£X n £zr* f egulation)) - Thus ' we have denied *** ^ SS 

this time. If in the course of processing your request further we determine that a fee waiver is 
appropriate for a particular document, we will provide it without cost. 

5 U S C^^aSS vrnf £ U "? " ^^ commercial requester pursuant to 
5 U.S.C. § 552(a)(4)(A)(ii)(m). Therefore, you are entitled to two free hours of search time and 

S e 27c7rTio1 ^ CO R m P°Tl With ° Ut inCUlring S6arCh ° r ***»*» ch -g- 

a^entitkd t § u In J * T? ^ *7 h0UrS ° f free Search time P er com Ponent to which you 
are entitled, you will be required to pay for additional search time incurred at the cost of $28 00 

tl^f^T^^^ PerS0Imel " «**** *~ reCOrds - See 28 S R 
page S 2 CF rTi 6 U ? S? ^ ^ ^^ ^ ^ be «~ =* at te * ~» per 

fnTcalf an alum" it J, ( ^ •, "" ^ ^ n0t been ^^ a fee waiver «* ^ve not 
indicated an amount that you are willing to pay, by this letter we are providing vou with the 

results of the two free hours of search time per component that we have pmvTded you 
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We conducted records searches in the Departmental Executive Secretariat which is the 

A^^ZTr T *; °T J£ the Attomey General > »*«* A «°™y ^~ 

Generlfwe T ? v TJ f' "* m , *" ° fflCeS ° f ^ Att ° mev General «* De P*y Attorney 
£T* im u 6d " r6COrdS S6arch in ±G 0ffice of the Associa ^ Attorney General; 

SSST It e th^ !? c T plete our search in <* ° ffice *** vour **> ho - of fre ; 

™ e , A ' ±1S A tlme ' flve documents, totaling twenty pages, responsive to your request have 
oi me *U1A, 5 U.S.C. § 552(b)(5), which pertains to certain inter- and intra-agencv 

Sr s C ^rr Cted t ^ *? att0rae y- client > *«°™y work-product, and deliberative process 
privileges. This document is not appropriate for discretionary disclosure. 

documel 6 tZ refeiTed ^ d0C r entS ' t0taling **** P ages > t0 the Civil Vision, and two 
documents, totaling six pages, to the Criminal Division. 

As mentioned above, we have not yet completed our records search in the Office of the 

tZZltZoffrt ^ e w ^ ** ft WiU ** ^ ■ ddffi - 1 **• ^co^p Le 

OfficeTfAe As^iS At I" " 7 h ^ US t0 C ° ntinUe SeafChing f ° r reS P 0nsive documents in the 
S^"T AsS0Clat " At °^ v General > you must pay for the additional search time at a rate of 
$28.00 per hour, for a total of $336.00. Because this estimate exceeds $250.00 we require an 

particular amount you are willing to pay and forward a check for that amount. 

calendar d ayf on, the date of^SafZe^^^^^ 
records search and we will consider yonr request closed in this Office. 

are not ^St^'T' ""TT reqUK ' " *" ^^ ° f 0ngoin 8 Uti « a,io " ™ d to *K* 

ZChTlh 1 : XT ^SSi W 4 by '"* - ~ tt infZ - 



Sincerely, 

Melanie Ann Pustay 
Deputy Director 
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/Uc 
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citizens for r 








m Washington /\C~ 

3>fir<r 

Juiyi8,2005 nnG* 

Co-Director — -^ P/LC^iJ^^— 

Office of Information and Privacy nOt^iS^ 

United States Department of Justice \ (j 

Flag Building 

Suite 570 

Washington, D.C. 20530-0001 

Rpppi\/pn 

Re: Freedom of Information Act A rr oi nuutlVCU 

JUL 2 2005 

Office of Information and Privacy 

,„* ^iM^at^July 1 1 2005. Melanie Ann Pustay, Deputy Director Office of 

^S^S* 571 ^^ ° f JUStiCC (" DOJ «ed me X: * 
request of Citizens for Responsibility and Ethics in Washington ("CREW) for 

S^RFWh I' " 1 ° f ^ ati0n ACt " (F0IA "> re ^ est ^ J-e 28 2005, was 

s S effor b dot appeais that determination « d ~ ** *» — * *>;r 

Attorney Wr^etuXn ^^ 28 ' ?**1 S ° Ught *" reCOrds in *» 0ffi «* * the 
gt torney Gener al, Deputy Attorney Genera l, and Associate A tw»~, General retina t« 

the goy gninenfs^SSaSSE ggj S tatesT fe r S! g^ ^gg* S^ • 

Action No 99-2496 (GK). CRE ^^1 records relXgl any ottfer of ^ 

segment m that lawsuit, records oWcontacts between any indfv duals hi tie Offices 

2 ^ f T* Genera1 ' ° epUty Att0me y GeneraI ■* A^^^Zr^^J 
J^?? 2?* con ^inP ftp fohnrro 1^iit,@)r ecords of any c^ h^ 

fonce^S ^r^ R ° b f °- McCaIlum » d C W S= L 7m 
reguS M 2^^™*°°°"^ T^ U ' S - C § 552 ( a X 6 >(E)(ii) -d DOJ 
CREW°s FOIA requesf ^^ ** D ° J ^^ itS prOCessin S of 

In her letter of July 11, 2005, Ms. Pustay characterized CREW's request for ^ 
expedition as based only on «[a]n urgency to inform the public abo*an aS or a le e ed 
federal government activity, if made by a person primarily engaged mX^ntatini 
information," pursuant to 28 CFR 1 f, SfHVi \mhnr\ni\ cu ... , uu*enunanng 

the inability of her office to "il^ ^J^ X She demed that re( i uest based on 
acrnTnr „nT Tf 2 , ntlfy * P 3 * 1 ^ 31 - ^g^y to inform the public about an 

actual or alleged federal government activity beyond the public's right to know about 
government activities generally." She also found that "the primary^ ti££ J CMW 
does not appear to be information dissemination." * ^ W 

11 DuPont Circle N W., 2nd Floor . Washington, D.C. 20036 

(O) 202.588.5565 (c) 202.841.5096 
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This determination is wrong as a matter of law and fact. As CREW explained in 

its request for expedition, there is a particular urgency in informing the public about the 
circumstances surrounding DOJ's proposed penalty in the tobacco lawsuit. A legion of 
news reports have suggested that the proposed penalty was the product of improper 
political influence brought to bear on the government's trial team of career lawyers and 
fiwt these influences included improper attempts to have government witnesses alter their 
teal testimony. I have attached copies of these news articles to this letter (Attachment 
A). In addition, numerous members of Congress have called for an investigation into 
these very serious matters, and written letters to the Attorney General expressing their 

imnrZ tZ *7^ ** *? gOVemment ' s F"*"* P-alty wL the pLuct of 
ST? I ^ T^™* 8 qUeStl0nS about ** inte 8 ri ^ of «* Department of Justice 
See Attachment B And DOJ's own Office of Professional Responsibility has initiated^ 
investigation mto these charges. See Attachment C. 

pot a Moreover ' *» government's proposed penalty, the subject matter of CREW's 
FOIA request was made m litigation that will have a significant and far-reaching effect 
as demonstrated by the magnitude of the monetary penalties that have been under ' 

consideration in this matter, and the degree of public attention given to DOJ's most 
recent proposal. The urgency for this information to be made public could not be clearer 

A^ric 8 an?Sl? r ° P0Sal ^^ *f ri8htS »* «WWWM« of millions of ' 
Americans and tobacco companies that make up some of the most powerful and lucrative 

Sx^s* ? ates r abr r -\ This "W IS hei8ht ' ned * ^ 

stage of the tobacco litigation, wherein the district court is currently considering what if 

SnTfpi f d T be , UnP ° Sed againSt to defend **s. See Attachment E Getter from 

w. w ^ ll ? no ' Jr ", f0rmer Swretarv of Health, Education and Welfare, to the 
Honorable Gladys Kessler). 

%®ond, CREW has demonstrated that it is "engaged primarily in disseminating 
^Uon^^ i redby28CFR16.5(d)(l)ai). As 4 e^lamed'in otT^tf 
bS^S: i 1 S ^^mmm^ engaged primarily in disseiiunating 
mformation.t gathers from a variety of sources, including the Freedom of Information 
Act, and seeks the information requested in this FOIA request for the express purpose of 

^^2^? f n e public, mmm^^^^^^^ £E 

numerous examples of its efforts, including a link to a site, prepared by CREW that 
defculs the many activities of Jack Abramoff, a Washington kw^er anlloS culifry 

^T^ mabV&m ' ^ ^ many P ° We ^ ^viduaTlinked to aC™ % 
Ad^tdTn p g V* T P ^ 8n CO J ntributions - «1W gently published a report, 
Addicted to Porn. How Members of Congress Benefit from Pornography that details the 
campaign .contributions that members of Congress had received froTco^a tionf 
involved m pornography. As with the EJcctronie Privacy Information CenTShe 

1 See Attachment D (letter from 1 8 health organizations to the Attorney General). 
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ACLU, two organizations that the courts have found satisfy this criteria 2 CREW 
"'gathers information of potential interest to a segment of the public, uses its editorial 
skills to turn the raw material into a distinct work, and distributes that work to an 
audience."' ACLU, 321 F.Sup P 2d. at 30 n.5, quoting W& 241 F.Supp.2d at 1 1. 

, DD , w We alS ° n ° te fbsi D0J ' S e ' vil Division, by letter dated July 7, 2005, granted 
CREW s request for expedition pursuant to 28 CFR 16.5(d)(1)(h) for a comparable FOIA 
request relating to the tobacco litigation. The Civil Division's determination that CREW 
has demonstrated a "compelling need" and is therefore entitled to expedition of its FOIA 
request based on the same record presented here compels a reversal of the Office of 
Information and Privacy's initial determination to the contrary. 3 

t -a • ^fc> CREW ' S r ^ Uest for ^PedWon also satisfies the separate criteria set 
forth m 28 CFR 16.5(d)(2)fv), in that it involves «[a] matter of widespread and 
exceptional media interest in which there exist possible questions about the government's 
integrity which affect public confidence." Man initial matter, we note that DOJ failed to 
even consider the applicability of this regulation, notwithstanding DOJ regulations that 
p w ^ a S-T P( £ ent tbat reCeives a re( * uest that must ^ handled by the Office of 
OPR16^SS)? ^ ^ immediately t0 ** ° ffice by ^d-delivery or fax." 28 

On foe merits of this independent basis for expedition, the degree of media 
attention paid to the subject matter of CREW's FOIA request and foe questions that have 
b^n raised abou foe integrity f the government's proposal unquestionably demoiXte 
that CREW is entitled to expedition of its request. 



See ACLU v. U.S. Dep't of Justice, 321 F.Supp.2d 24, 30 (D D C 2004V FPir 
v. Dep't of Defense, 241 F.Supp.2d 5, 1 1 (D.D.C. 2003). } ' 

«it « * If ' M *?• D ' C " CirCUit haS f0Und ' ** " com P elli ng need" set forth in foe statutory 
criteria for expedition sets "a government-wide rather than an agency-specific standard^ 
tf necessarily follows that within an agency there cannot be fofffring'coSton^^wo 

c^^iziT^Tc:. 2ooir titutes " compeIIing need " see M - v ^ v - 

4 CREW is herewith submitting to DOJ's Office of Public Affairs a copy of its 

f^££i£r^ made to the office ° f information -* ****%«* -* 
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Under these circumstances, CREW satisfies folly the criteria for expedition of its 

?Zcy^nfcRVw" mgly ' T initi u **»*"*» * *> Office of Information and 
rnvacy denying CREW s request must be reversed. 



Sincerely, 




ANNE L. WEISMANN 



cc: Director of Public Affairs 
U.S. Department of Justice 
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U.S. Department of Justice 



Telephone: (202) 514-3642 



Office of Information and Privacy 



Washington, D.C. 20530 



AUG 1 2 2005 



Anne L. Weismann, Esq 
Cxtizens for Responsibility 

Seconder ^ WaShin ^°n y 

11 Dupont Circle, NW 
Washington, D.C. 20036 

Dear Ms. Weismann: 



Re: 



Appeal No. 05-2360 
Request Nos. 05-R0788 
through R0790 
RLH:ADW 



Information and Privanvio n ctlon of the Office of 

-ting on behalf P o r n2 £ &f"««. Melanie Ann tamtv 

Deputy Attorney General 1 * f the At torney General 

deny ing y our rentier ^ediS^* ^^ ^^'- 

for access to records concerni™ fusing of your request 

- -er^en t ■ . -«^1S^rSr SS.-TJS^ 

f -™i-TtnaT yo ~ e^ S no h u e la f f iCe «* **"« A«air E has 
t reat ra ent . »«o rt l^^^.««« expedited 5 

Sincerely, 



Richard L. Huff 
Co-Director 
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citizens for responsibility 

and ethics in Washington CJi 





My 11,2005 



Co-Director 

Office of Information and Privacy 
Suite 570, FLAG Building, 
United States Department of Justice 
Washington, D.C. 2Q530 




OFFICE OF INFORMATION 
AND PRIVACY 

JUL 22 2005 



Re: Freedom of Information Act Appeal RECEIVED 



Dear Sir/Madam: 



Division ufn 1 ! Vf ° 5 ' ^^H^^^Attorn^In Charge, FOI/PA Unit, Civil 
Wa S r e ' t0 U n «S?I f *"** < D ® J '^ ised ©to- ^Responsibility and Ethics in 
r"FOTA» f^f } n ^ teqUeSt f ° r a fee waive r for o ur Freedom of Information Act 






rm 



V^--' ^}---GiLA W1TC Li J' 



rdanceWimth^ ( ^>: to 



^W^Wf S * i6rtii ^ ™ ^^(&(A)(^, C^W,requeied a £**Y* 
waiver of fees associated with processing this request for records . ' jJ ^ " 4 * 

■■•J : ""I ,' , , * 

, : . CREJV satisfies .fUlJy the requirements fb. f a fee waiver. There Jias been wide nubile 

SafinSIt T?*' ^^«»*4^er it was the preset oftproper 
political influence brought to bear on the government's trial team of earner lawyers and 

rmZT7S e , S r ^ eXPlained ^T reqUeSt - "" Subjec ' 0f "«■ ^esteouee™ the 
to££££^r ! TT,'° d , — ^ " m "Mjr MUrih* significantly to a 
MM* understanding of the individuals ,an4 organi^tions that, influenced, or attempted to 

entices. * '^ PP^^^.W^'^.^^rf'^ tmd^hhig 

^2™!rP ^ ^ed on a review of 

i a *? Qrt on i P.t^e docume B ts,resp 9 nsiyeV ,}o p^que^tffdlcumehts CREW has reane^H 

Ssp5SSSSS5|S^|!f K55*J5 



) .?r. 



-^ m:i;, 41 m joe or?;, r.j.cc(i,.r 






lU DuPont Circle, N.W,^nd Floors Washimgton/rD.a^GOae' 



j;;i. : :;u /i.K 1 ? ,/;,|- 



1 »*" - ; 1 , J i »A | 

1 3 j ' 



< r II 



■> ■ ^ 
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f a £?/, S mitl feC determination is wrong as a matter of law. As at least one court has 
found, DOJ s approach here would "invert the burden of proof and foist upon [the requester] a 
burden that is not provided under the FOIA." Project on Military Procurement y n^ „f L 
Navy 710 F.Supp. 362, 367 (D.D.C. 1989). The law, however, is clear - it is the government 
not the requester, that bears the burden of demonstrating the propriety of its withholdings Id To 
require the requester to instead bear that burden, before the agency has even completed its review 
of the responsive documents, much less withheld material under a claim of exemption, would be 
contrary to the statutory scheme and common sense. At this point, with no knowledge about 
what the universe of responsive documents is, CREW is simply not in a position, legally or 
factually to refute DOJ's speculative claim that all of the documents CREW requeste would be 
exempt trom disclosure, save those already in the public domain. 

rDcm) This ^elusion is reinforced by DOJ's concession that its initial determination on 
CREW s request for a fee waiver is based on a review of only a "portion" of responsive 
documents. Letter of July 7, 2005, to CREW from James K. Kovakas. That DOJ contemplates 
asserting exemptions over all of the non-public material based on a "nonexistent" record of 
review and decision, Project on Military Procurement 71 1 F.Supp. at 367, underlines the 
premature and faulty conclusion DOJ has reached to date on CREW's fee waiver request. 

From its initial fee determination, DOJ appears to concede that CREW has met the other 
criteria for a fee waiver. As a non-profit corporation, organized under section 501(c)(3) of the 
Internal Revenue code, CREW is committed to the protection of the citizen's right to be aware of 
die activities of government officials and to ensuring the integrity of those officials. CREW is 
dedicated to empowering citizens to have an influential voice in government decisions and in the 
governmental decision-making process. CREW uses a combination of research, litigation and 

t rRFW ° r , - S I™ 810 ™ ThC rdeaSe ° f information g™ed through this request is not 

in CREW s financial interest. CREW will analyze the information responsive to this request 

™ p w? t ? 3nalyS1S Whh ** PUWic ' dther throu S h memoranda or reports. As a review of 
n«T V v T ~ rT- cltlzensforethic s-org - illustrates, CREW has an established history of 
using the Freedom of Information Act for these purposes. 

Under these circumstances, CREW satisfies folly the criteria for a fee waiver and 
accordingly, DOJ's initial determination to deny CREW a fee waiver must be reversed. ' 



Sincerely, 




ANNE L. WEISMANN 
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U.S. Department Justice 



Office of Information and Privacy 



Telephone: (202) 514-3642 



Washington, D.C. 20530 



JUL 2 8 2005 



Ms. Anne L. Weismann 

Citizens for Responsibility and Ethics in Washington 

1 1 DuPont Circle NW., 2nd Floor 

Washington, DC 20036 

Re: Your letter of July 11,2005 
Dear Ms. Weismann: 

This is to advise you that your administrative appeal from the action «f a* r; i tv • • 

5E5E" faformation from - fil * — *•£- "«££ 2SSJ2KST- 

each appellant equal and imparl i« II Tl """ to y0UrS - In » n » m P 1 <° ^ 
in the approximate orfe oSp, Cl^, ^T^'' a general »» ai <* ° f ***■•«* appeals 
«* nun*. in an y fttoe c^^^SS^^^*"™ «~ -non 



Sincerely, 




Priscilla Jones 

Chief, Administrative Staff 
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U.S.Departm of Justice 

Office of Information and Privacy 



Telephone: (202) 514-3642 



Washington, D.C. 20530 



ADVANCE COPY BY FAX 

Anne L. Weismann, Esq. 
Citizens for Responsibility 
and Ethics in Washington 
Second Floor 
1 1 Dupont Circle, NW. 
Washington, DC 20036 

Dear Ms. Weismann: 



JAN 2 3 2006 



Re: Appeal No. 05-2367 

Request No. 0145-FOIA-8394 
MAP.-JGM 



finm J? aPPeak "! ° n b6half ° f Citi2enS for Res P°nsibility and Ethics in Washington fCREW 
from the fee waiver determination m*^ fc v th* r\\rsi n- ■ • , ^xungton (UKiiW) 

aerated companies and insU M o„ s . (C^7^f S J^ S,^"" 
shall betSt^dTSs^tf ? "f^ 8 ^ WaiVW ^ > rovid * *- »- 

considered the six factors set out in the DenarZTt nf w ? *"■ StatUt0ry Standard > we 

standard into effect, gee 28 C F R | Tl6 S(" ^ ^ ** ^^ 

hi support of your appeal you state that there has been wide public attention to a,. 
adze's , S^1^^^f^t , - d ^^ to, ^^' rf «^ 



H=M 
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With regard to the Civil Division's response to CREW of July 7, 2005, advising you of its 
fee waiver determination, you appear to have misconstrued that response inasmuch as you 
concluded that the Civil Division had "speculatively] claim[ed]" th'at dl recoltpoSive to 
CREW a request were exempt from disclosure (with the exception of those already in the public 
domain) thus resulting m a "premature and faulty" fee waiver determination (CREW aoDell 
dated July 1 1, 2005, fl 1-2, at 2.) This Office regards that letter as a partial fefw^er^ 
determination limited to the records found as a result of the Civil Division's preliminary search 
(of approximately three hours). (See Civil Division response dated June 7, 2005, 1 1 at 2.) 

Your conclusion that the Civil Division's fee waiver determination encompasses all 
responsive records is at odds with the Civil Division's explanation to you that "if, as we proceed 
with the processing we determine that records can be released" it would evaluate iTrLords 

nolfZTr^— ( ? U2at2 ° Likewise >y°- reading of the Civil Division's e^rgtves 
youf— ofthe documents response to 

your request ( Id If 1 at 2.) While the Civil Division's letter ultimately finds that a "waiver of 
fees is therefore not appropriate," a reading of that sentence, in conjunction with me enTe 
paragraph in which it is located, makes it clear that all references to "th^oroV^ 
paragraph are made with regard to only a portion of the records responsive to you^ rles It is 
these records," therefore, that are the subject of this response. your request. It is 

While I understand that there is some likelihood that records similar to those alreadv 

Seild /T d am ° ng ! he reC ° rdS ^ ^ yet t0 be reviewed > -til mat r'few fs y 
completed and a fee waiver determination is made by the Civil Division for that portion of 
records, this Office cannot (nor can the Civil Division) predict what that «£H^ 

» also appears that you have misconstrued the meaning of at least a portion the 
statutory fee waiver standard. The language of the fee waiver standard P eaks to whe her 

gov™ °SS Ue S£ CHS 011 W0UW Hkely C ° ntribUte t0 the *"** ^SUg of 
government operations. If the Civil Division were to simply award a fee waiver tn ppttw u„ a 

s^sr r* t aout •** li -^ wSoXeZr rt 

wouia likely be disclosed, its action would not comport with the directive of the fee waiver 

fv7cT^Xl^ Test r r reme ? be met *■** " disciosure ° ; £t£z? 

. i : i J 552 l a X 4 XA)(in); see_also^e.g.. Van Frinp v P.rirc No. 97-0159 slip on at 10 
P.D.C Mar 16, 2000) (stating that "reviewing agencies^nTcourt should co ST whether 
the disclosable portions of requested information are meaningfully informative ^ nTeiation^he 
subject matter requested" (citing agency's fee waiver regulation)) 

You seemingly would have had the Civil Division and now thi* nffi™ k„a i * 
your own words "specuhtively Cairn") tha, al, of the ££££££££ " 
•saharTy ally the cnteria for a fee waiver" as you have stated in £our £peT3 Zition 
not only is inconsistent with the wording of the statute as evnlainit „!,„ C f P 08 " 1011 

made without an assessment of the nature •ftSS^JZ^S^^" 
would place the agency in the untenable position of potential* befng unaolet recoup teS , 
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otictdJta St "° enti '!, ed ;' ^T**" « «* *» addled this issU e have 
concluded thai until a fee watver detemnnation has been made and (if a full fee waiver is not 

granted the requester has agreed to pay all the assessable fees, the request is not yTripe for 

processus because that has been no compliance with the fee requirements of the TOlT 

With regard to those records that already have been located and reviewed this Office ha, 
conoluded mat the fee waiver detemunation made by the Civil Division J.2T £££. 

Sfc" ",T ■""'• **?* fa0,0rS referenCed above were -*-d as they app.yt 8 
CREW s request. It is apparent that many of these recorts concern the operations orTuvities of 
the federal government (fee waiver factor one) and that CREW, interest in toS 
appear to be primarily commercial (fee waiver factors five and tirtlZZl^? ? , 

som, isuppon Ifor CREWs intention* anafyae fta^SSJ^fiSES? 
wril be shared with the public through various methods (factor three). YouTnWhowevT 

already available to the public (fee waiver factors two and four) SeeTi ZS ™ , w 
Dsnltfiisfca, No. 03-5093, 2004 WL 980826, at ^fm C Cir^t' ^Wfi^ ■ ~ *" 
basis to conclude that [pfeintifi] is emitted ,„ a blank* feT waived "S3SSS « 
issue with the reaaonabfeness of die district court's finding of fe" puoSSS of £ 



1 If fee waivers were granted simply on the basis of the face of the request without an 

$25.00, me mJ^umic mil ^^^S^^ m ^^ mi 
process that request; in outer words - UcomnuhZ,! no o"„ Gc« ° wS? 

s^n=^raS;ts^^^ 

impact on an agenc/s ability to collect fees ifl S J fvou' ^ 1 " ""^ 
detennined merely on fee basis of the nature of the ^s'tZe ^ ""*• "™ 
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,.1-iVn Jn 6mP ^f 7 m f h y ° Ur initial reqUeSt md a PP ea1 ' Presumably to enhance CREWs 

section 501(c)(3) of the Internal Revenue Service Code. While this statement is not disputed it 
is irrelevant with regard to CREWs entitlement to a fee waiver. It is well settled that there is no 
automatic waiver of fees for nonprofit institutions. Further, you describe CR iw comm mem 
to the "protection of the citizen rights to be aware of the activities of government officials So 
ensu^g the integrity ; tf those officials," and that "CREW is dedicated to empowe^gctz^ J* 
(CREW request dated June 28, 2005, J 3 at 3.) Again, such characterizations address CREW's 

^Z^TZ^ "? ^ T a liflCati ° nS uader *" Statut0i y standard > «* so they are not 
helpful to mis Office in its evaluation of CREWs entitlement to a fee waiver. Accordingly with 
regard to the records thus far located and reviewed by the Civil Division, your appeal is S 

While you have been provided with your full measure of statutory entitlement with regard 
to search time, your entitlement to one hundred pages of releasable recorts wi^n^n* ™7 

no iZ e f r ted - GWea ? Q wording ° f your r « h ° wever > » wo^ ^Tz %mw L 

not interested in receiving the publicly available information that has been located to dat Hfrnts 
is incorrect please inform the Civil Division directly. You should understand, howler ma 

^ZES^^T T°t ' ^ ^ Et ^ time md because *» haveTtmdtld 

rTaSed bv te Sn W ? t0 ? y m ^ abSenCe ° f a fee waiver > no «« action is 
required by the Civil Division beyond your statutory entitlements. See 5 U.S.C 6 552fa¥3V see 

also^g,, Vennesv.TRS , No. 89-5136, slip op. at 2-3 (8th Cir. Octls", 1989 UexpSnS tn'af 

agency is under no obligation to produce material until either requester agree to oW fZr fel 

7uneTo 1S 2Zu ed); ^ ^ N °" 0M91 *• 2 °° 3 UA «* ^bS^.^H 5 DC 
June 20, 2003) (recognizing that where fee waiver is denied, no action by agencv is reouired ,,'ntii 

requester agrees to pay fee associated with request); Daniel v. JMed^eSSS No 

processing by the Civil Division records are identified that are releasable and Qualify for a f,, 
:i V er'ZtT ey ^ ^ CREW W0Uld be " d "" d "» — wifiiteCotf^fee 



-.w^T* "IT""* *? "" breadth of your re « uest > J note «•>" your request as orieinallv 
submitted, sought records related to anv oenaltv with m <„mt t„ «,. .„■. ^t ™»nauy 

records related to any offer of seWem^ era a iSXn^ ^ hftgatl0n - " We " *» 
volume of potentially responsive reeoro relpon"ve toX ^1, ^LT T^T 

antoim.^eaandt^ 

mat it provide you with an esnmate of the fees needed ,„ process your revest as now 2 odiS 
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If you choose the former, it would allow the Civil Division to move forward with your request 
upon receipt of your commitment letter. By choosing the latter and after receivingTS 

oortTonofT T V n *r COnS ! deration t0 ^^ ^0 pay the full amount estimated or a 
portion of it As previously mentioned, upon further processing of your request if it is 
determined that records reviewed do qualify for a fee waiver, any money owed by C^W would 
be reduced commensurate with the amount of the fee waiver granted. 

Even though this Office is aware that you already have proceeded to litigation aeencv 
regulations require that you be informed of your right to Judicial review of mi Son in ^ 
accordance with 5 U.S.C. § 552(a)(4)(B). 




Daniel J. Metcalfe 
Director 



